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MARTIN CODY, et al. 
PlaintifTs, 



ROBERT M. GATES, 
Secretary of Defense, et al., 



) Civfl Action No. 05-1041 (RJL) 



PLAINTIFFS' STATEMENT OF MATEIUAL FACTS 
FOR WfflCH THERE EXISTS AN ISSUE TO BE LITIGATED 

Plaintiffs, through counsel, pursuant to Rule 56 of the Federal Rules of Civil Procedure, 

and LCvR 7(h) and LCvR 56.1, hereby respond to Defendants' Statement of Material Facts 

Which Are Not in Genuine Dispute ("Defendants' Statement of Facts"), and respectfully submit 

tit of material facts for which there exists an issue to be litigated. 



Defendants' Allegation of Fact No. 1 

The Home is fimded by Congressional authorization for fimds to be expended 
from a Trust Fund held by the United States for operation of the Home. 

Response: The factual allegations in paragraph number one are not material to the claims in 

the Amended Complamt as they do not concern the issue of whether Defendants satisfied thek 

statutory duty to provide high-quality, on-site primary medical care and dental care to residents 

at the Home, including but not limited to the specific care mandated by 24 U.S.C. § 413(c). 



Case 1:05-cv-01 041 -RJL Document 45-2 Filed 06/06/2008 Page 2 of 49 



Defendants' Allegation of Fact No. 2 

The Trust Fund receives its revenues ftom money collected from monthly active 
duty payroll deductions from enlisted soldiers (currently fifty cents per month), 
resident fees, fines and forfeitures from the Armed Forces, gifts, bequeaths, and 
interest earned on the balance of the Home's Trust Fund. 

Response: The factual allegations in paragraph number two are not material to the claims in 

the Amended Complaint as they do not concern the issue of whether Defendants satisfied their 

statutory duty to provide high-quality, on-site primary medical care and dental care to residents 

at the Home, including but not limited to the specific care mandated by 24 U.S.C. § 413(c). The 

allegations also provide an incomplete description of the available sources of fimds for the Trust 

Fund. The contribution of active duty enlisted personnel to the Trust Fund is not limited to a 

payroll deduction of fifty cents per month. In 1 995, Congress authorized the Secretary of 

Defense to generate additional revenue at the Home by increasing the monthly active duty 

payroll deduction from enlisted soldiers from the current rate of 50 cents per pay period to one 

dollar per pay period. (See AFRH Chief Operating Officer Fact Sheet No. 1, attached hereto). If 

this mcrease were implemented, it would generate approximately $7 million in additional fluids 

for the Home on an annual basis. Id. Despite this authorization, Defendants declined to exercise 

this authority to obtain these additional fimds. 

Defendant's AHegation of Fact No. 3 

Each year Congress provides the Home with a lump sum appropriation from the 
Trust Fund. 

Response: The factual allegations in paragraph number three are not material to the claims in 

the Amended Complaint as they do not concem the issue of whether Defendants satisfied their 

statutory duty to provide high-quality, on-site primary medical care and dental care to residents 
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at the Home, including but not limited to the specific care mandated by 24 U.S.C. § 413(c). The 
allegations also provide an incomplete description of the available sources of funds for the Trust 
Fund. In addition, as noted in response to Defendants' Allegation of Fact No. 2, above. 
Defendants have another authorized source of funds, but have failed to exercise the right to 
increase the monthly contribution from active duty enlisted personnel. Had Defendants 
implemented this increase in the payroll deduction for enlisted personnel, it would have 
generated at least $91 million in additional funds for the Trust Fund since 1 995 which, in turn, 
may be available for the annual authorization for the Home. Despite this authorization, 
Defendants declined to exercise this authority to obtain these additional fimds. See Response to 
Allegation of Fact No. 2. 

Defendants' Allegation of Fact No. 4 

The balance of the Trust Fund had declin 
million dollars in 2002. 

Response: The factual allegations in paragraph number four are not material to the claims in 

the Amended Complaint as they do not concern the issue of whether Defendants satisfied their 

statutory duty to provide high-quality, on-site primary medical care and dental care to residents 

at the Home, including but not limited to the specific care mandated by 24 U.S.C. § 413(c). The 

allegations also provide an incomplete description of the available sources of fiinds for the Trust 

Fimd. In addition, as noted in response to Defendants' Allegation of Fact No. 2, above, 

Defendants have another authorized source of funds. Had Defendants unplemented the 

authorized mcrease in the payroll deduction for enlisted personnel, it would have generated at 

least $91 million in additional funds for the Trust Fund since 1995. See Response to Allegation 

of Fact No. 2. 
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Defendants' Allegation of Fact No. 5 

The residents of the Home fall into one of three categories for the purposes of 
managing their health care: Independent Living, Long Term Care, or Assisted 



Defendants' Allegation of Fact No. 6 

The Home has four physicians available to see patients, the same number of 
physicians that have always been available to see patients. 

Response: The allegations in paragraph six are ambiguous and lack factual foundation. 

These alleged facts are supported otJy by a summary sheet attached to a February, 2005 letter 

from the Department of Defense. Although this sheet states that the Home had four physicians 

in February, 2005, it does not state whether the physicians are frill-tune physicians. Nowhere 

does this unsworn summary state that the physicians are actually available to see residents. In 

fact, residents are routinely denied medical care and are instructed to seek care at other facilities. 

(5ee Declaration of Homer Rutherford, attached hereto, K 9; Declaration of William Murray, 

attached hereto, Hf 3-5). 

Notably, the number of physicians at the Home was not increased in response to a 

substantial increase in the resident population at the Home. In September, 2005, approximately 

350 residents from the sister facility in Gul^ort, Mississippi were relocated to the Home 

following Hurricane Katrina. These new residents resulted in a change in the Home's population 

from 979 residents to 1 3 3 residents, an increase of more than 35%. (See Annual Performance 

and AccountabiUty Report for 2005, attached to Rule 56(f) Declaration, pp. 13-4) (noting change 

in resident population from 979 to 1330 between August and September, 2005). There is no 
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evidence that the Home added additional physicians or other medical staff to provide for this 
35% increase in resident population. 

Defendants' Allegation of Fact No. 7 

All residents are assigned to one of these providers when entering the Home. 
Response: The allegation in paragraph seven is ambiguous and lacks factual foundation. 
This alleged fact is supported only by a statement in a summary sheet attached to a February, 
2005 letter from the Department of Defense which states that "[a]ll residents are assigned to one 
of these providers when entering the home." The underlying declaration does not state that all 
current residents, many of whom have lived in the Home for a decade or more, have a regular 
physician. In the past, residents of the Home were assigned a regular physician. With the 
resignation or other departure of a number of physicians, residents have not been assigned new 
physicians - or have not been informed of theu- new physician. (See Declaration of Benedetto 
Renzi, attached hereto, % 3). 

Defendants' AUeeation of Fact No. 8 

Annual physical examinations are available to residents of Independent Living. 
Response: The allegation in paragraph eight is ambiguous and lacks factual foundation. The 
allegation is supported only by a statement in an unsworn summary that "residents have freedom 
of choice to obtain an annual physical at the Home." This statement does not support a finding 
that annual physical examinations are available and actually provided to all residents. 
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Defendants' Allegation of Fact No. 9 

Twenty-four hour physician coverage is provided at the Home. 
Response: The Home does not provide twenty-four hour physician coverage. The Home is 
required by law to have a physician with suitable skills and experience available during the daily 
business hours at the facility and available on an on-call basis at all other times. A physician is 
only available on site to see patients from 7:30 a.m. until Noon and from 1 :00 to 4:00 p.m. on 
Monday through Friday, or 37.5 hours a week. (See AFRH Chief Operating Officer Fact Sheet 
No. 8, attached hereto). During the remaming 130.5 hours in a week, there is no physician on- 
site. {See Motion for Summary Judgment, p. 6) (acknowledging that a physician is only on site 
and available from 7:30 a.m. until noon and 1 :00 pm until 4:00 pm during weekdays). 

The Home does not have an on call physician who will actually see a resident outside of 
the regular business hours of the Home. Although Defendants assert that there is a physician "on 
call" between 4:00 p.m. and 7:30 a.m., this physician will not come to a resident's room to see 
the patient, will not see the patient at all, and, in fact, will not even speak directly with the 
patient. {See Declaration of Miriam C. Rivkin, f 6; Motion for Summary Judgment, p. 6 ("A 
physician is on-call between the hours of 4:00 p.m. until 7:30 a.m. seven days a week for 
consultation with the on-duty nurse"). The on-call "providers" do not live on the premises. {See 
Ombudsman Reply, attached to Rivkin Declaration, 1 1). Patients are routinely denied access to 
a physician on the weekends. (Murray Decl. f 3). 

Defendants' suggestion that this remote and second-hand contact with a physician 
IS "physician coverage at the Home" is misleading at best. 
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Defendants' AUeeation of Fact No. 10 

Response: The allegation in paragraph 10 is ambiguous, vague and misleading. The Home is 
required by law to have a physician with suitable skills and experience available during the daily 
business hours at the facility and available on an on-call basis at all other times. As discussed in 
response to Allegation of Fact No. 9, there is no physician available to see residents at the Home 
between 4:00 p.m. and 7:30 a.m. and the physician "on call" during this period is not available to 
see or speak directly with residents. 

Defendants' AUegation of Fact No. 11 

The Community Health Clinic is conveniently located on the ground floor of the 
Scott Building, an Independent Living dormitory housing most residents. 

Response: The factual allegations in paragraph number eleven are not material to the claims 

in the Amended Complaint as they do not concern the issue of whether Defendants satisfied their 

statutory duty to provide high-quaUty, on-site primary medical care and dental care to residents 

at the Home, including but not limited to the specific care mandated by 24 U.S.C. § 413(c). 

Defendants' Allegation of Fact No. 12 

Residents in hidependent Living receive dental check-ups when requested by 
appointment (dental care is provided on a routine basis for Assisted and Long 
Term Care residents). 

Response: The allegation in paragraph 12 is ambiguous, vague and misleading. The Home is 

required by law to provide high-quality, on-site primary dental care, and to have a qualified 

dentist available to see residents during normal business hours, and on-call at other times. The 

Home has reduced the dental staff and now has just one dentist to provide care to more than 
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1,300 residents. (See Rivkin Decl. K 7) (Annual Performance and Accountability Report for 
2005, pp. 13-4). The Home also has inadequate staffing of dental hygienists to serve the needs 
of the residents. (GAO Report, p. 36). As a result of the inadequate dental staffing, residents in 
Independent Living seeking a dental check-up or appointment routinely must wait for months to 
obtain an appointment and the Home refuses to provide dental services that were previously 
provided. {See Supplemental Declaration of Homer Rutherford, attached hereto, 1 5). For 
instance, in the past, the Home provided dental services such as extractions, root canals, and 
implants to the residents. The Home now refuses to provide these services, even when they are 
medically necessary. In February or March, 2005, the Home's dentist, Dr. Tillman, advised a 
resident that he needed to have a molar extracted. "When the resident requested that Dr. Tillman 
extract the tooth. Dr. Tilhnan refused to perform the extraction. The resident then went to a 
private dentist to have the tooth extracted. He was required to pay for this service out of his own 
pocket. {See Renzi Decl., attached hereto, 1 4). 

Defendants' AUegation of Fact No. 13 

Emergency dental care is provided on a walk-in basis every morning. 
Emergency dental care provided at the Home consists only of pain and mtraoral 
swelling management. 

Response: Emergency dental care is not available on a walk in basis every morning. The 

assertion that the clinic is open every morning is supported only by a reference to the Resident 

Guide for 2008 and the Supplemental Affidavit of Mr. Cox. Neither of these unsworn items state 

that the walk-in clmic is available every morning, nor do either of these items state that the single 

dentist on staff is available to provide emergency dental care at the clinic. See Response to 

Allegation of Fact No. 12. 
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In fact, the dental clinic is only open four days a week: Monday, Tuesday, Thursday and 
Friday. The clinic is not open on weekends, holidays, or when the one dentist on staff is 
unavailable. (Rivkin Decl., 1 7). 

Defendants' AUegation of Fact No. 14 

The following dental services are also provided at the Home: comprehensive 
oral examinations, urgent care such as pain management, basic tooth cleaning, 
fillings, root canal, single crowns, and simple extractions. 

Response: The allegation in paragraph 14 is ambiguous, vague and lacking in factual 

foimdation. The Home is required by law to provide high-quality, on-site primary dental care. 

As discussed in response to Allegation of Fact Number 12, residents are denied these routine 

services and are referred to private dentists, at their own expense, for extractions. Residents are 

also requhed to wait for months to obtain appointments with the single dentist. 

Defendants' Allegation of Fact No. 15 

A mobile dental clinic comes on campus five days per week to provide dental 
services for Assisted Living and Long Term Care residents. 

Response: The factual allegations in paragraph number fifteen are not material to the claims 

in the Amended Complaint as they do not concern the issue of whether Defendants satisfied their 

statutory duty to provide high-quality, on-site dental care to residents at the Home, or whether 

dentists are actually available to see the residents of the Home. As discussed m Response to 

Allegation of Fact Number 12, the Home has only a single dentist to provide care to more than 

1,300 residents, residents are routinely denied dental care, and when they request appointments 

they are required to wait for months to obtain an appointment. 
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Defendants' Allegation of Fact No. 16 

More extensive dental needs are handled by referrals. 
Response: The factual allegation in paragraph nvimber sixteen is not material to the claims in 
the Amended Complaint as the allegation does not concern the issue of whether Defendants 
satisfied their statutory duty to provide high-quality, on-site dental care to residents at the Home. 
The alleged fact that the Home provides referrals to off-site dentists is not material as the 
estabhshment thereof would not affect the outcome of this action. The allegation is also vague 
and misleading because it does not disclose that the residents who are forced to obtain dental 
care in the private sector must pay for such dental services themselves. 

Defendants' Allegation of Fact No. 17 

If there is a non-emergent dental incident after hours, such as pain or swelling, 
the nurse on duty and the on call physician provide appropriate treatment in 
responding to the resident, whether the pain is medical or dental in nature. 

Response: Plauitiflfs dispute that the Home provides appropriate dental care after hours. By 

law, the Home is requked to have "a dentist . . . available on an on-call basis" at times other than 

the daily business hours of the facility. Furthermore, 24 U.S.C. § 413 mandates that the "dentists 

required by this subsection shall have the skills and experience suited to residents of the facility 

served by the . . . dentists." Despite these specific requkements, Defendants assert that the duty 

nurse and the on call physician provide "appropriate" dental treatmetrt. This contention is 

supported only by an affidavit by Mr. Cox, who has no dental (or medical) training and lacks the 

ability to provide an opinion as to what is appropriate dental care. Furthermore, providing after 

hours dental care through a nurse and an on call physician (who does not even see the patient) does 

not comply with the requu-ements of the statute. 
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Defendants' Allegation of Fact No. 18 

The Home's residents liave after liours non-emergency transportation available 
to them from 8:00 pm until 8:00 am. 

Response: The Home does not provide after-hours transportation to residents who need 

primary medical care that is not provided at the Home. For example, on Sunday, August 14, 

2005, a resident who believed he was suffering from a recurrence of prostatitis, after being 

advised that there was no physician on-site to treat him, requested transportation to Walter Reed 

Army Medical Center. The nurse on duty advised him that there was no available transportation 

and that he would need to arrange for his own transportation or wait for the next day's regularly 

scheduled bus. (Murray Decl. tH 3, 4). Although the Home may contend that it has contracted 

with a transportation service, m practice this service is unreliable, causes residents to wait for 

unreasonably long periods of time, and lacks the proper equipment to provide transportation to 

the resident poptilation. 

As discussed m Response to Allegation of Fact No. 23, below, due to the lack of 

available transportation at the Home, Independent Living residents estabUshed a carpool service 

to assist residents who required transportation to local pharmacies to obtain new prescriptions 

that the Home would not provide in a timely manner. If the Home provided adeqiiate 

transportation after hours, the residents would not have needed to establish this carpool service. 

Defendants' Allegation of Fact No. 19 

After hours non-emergency transportation is available from Monday through 
Friday, weekends and holidays. 

Response: Plaintiffs dispute that sufficient after hours non-emergency transportation is 

available at the Home. See Plaintiffs' Response to Allegation of Fact No. 18. 
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Defendants' AUegation of Fact No. 20 

The residents may obtain non-emergency transportation after hours by 
requesting it through the Home's Security Office. 

Response: Plaintiffs dispute that sufficient after hours non-emergency transportation is 

available by requesting it through the Security Office. See Plamtiffs' Response to Allegation of 

Fact No. 18. 

Defendants' AUegation of Fact No. 21 

After hours non-emergency transportation covers transportation to WRAMC, 
VAMC, and the Washington Hospital Center at no cost to the resident. 

Response: Plaintiffs dispute that sufficient after hours non-emergency transportation is 

available. See Plaintiffs' Response to Allegation of Fact No. 18. 

Defendants' Allegation of Fact No. 22 



Response: The allegation in paragraph 22 is ambiguous, vague and lacking in factual 
foundation. The allegation is supported only by a statement in the Home's resident guide that 
describes services and support allegedly provided at the Home. The unsworn statement of the 
Home's alleged services, however, does not provide a factual basis to conclude that the 
referenced transportation is actually provided and available to residents. 

Defendants' Allegation of Fact No. 23 

The Home provides Independent Living residents with medications via a 
medication room, which allows residents to pick-up the prescriptions filled at 
WRAMC. 
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Response: The allegations in paragraph twenty-three are vague, misleading, and immaterial 
to the issues in this action. These allegations simply state that prescriptions are filled at Walter 
Reed Army Medical Center and then available for residents to piclc them up in a medication 
room. The allegations do not address the relevant question of whether prescription medications 
are provided to residents in a timely and accurate manner. They are not. 

Previously, the Home maintained a pharmacy where residents could obtain prescription 
medications the same day that they were prescribed. This service is no longer available. When 
residents are ill and require new prescription medication, it typically takes three days to receive 
them. In order to obtain the prescription quicker, the resident must go to Walter Reed to have it 
filled or, if Walter Reed does not carry the prescription, arrange for his or her own transportation 
and obtain it firom a private pharmacy. Because the Home does not provide adequate 
transportation, the residents have formed carpools to assist others in obtaining their prescription 
medications. The nurses ftom the Home routinely call the operators of the carpool to request this 
assistance. (Rutherford Decl. HI 4-6). 

Defendants' changes to the pharmaceutical services at the Home have led to a decline in 
the quality of the services provided. Numerous residents have reported errors in the prescription 
services at the Home. These errors were confirmed in May, 2007 when the Government 
Accountability Office reported that (i) the medication delivery system at the Home is prone to 
errors and (ii) there is inadequate pharmacy staff mvolved. (GAO Report, p. 36). 

The pharmaceutical service at the Home is also inadequate because prescription 
medications are not available to residents who may become ill over the weekend. During a 
meeting at the Home in July, 2004, a physician noted that "there is no provision to issue 
medications to outpatients over the weekend." (See Morning Meeting Minutes, 08 July 2004, 
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attached to Rule 56(f) Declaration.) Although Defendants later announced that medications 
would be available over the weekends (Fact Sheet No. 10), in practice the Home only provides a 
few over the counter medications at times other than the regular business hours of the Home. 
See Response to Allegation of Fact No. 28, below. 

Defendants' Allegation of Fact No. 24 

'e medications within 24-48 hours; 

Response: The allegations in paragraph twenty-three are vague, misleading, and immaterial 
to the issues in this action. Defendants do not even assert that new prescriptions are made 
available within 48 hours. Rather, Defendants assert only that Independent Living residents can 
receive medications within 24-48 hours. Defendants have provided no factual basis to find that 
new prescriptions generally are provided to residents within 24-48 hours. 

As discussed above in response to Allegation of Fact No. 23, the Home typically does not 
provide new medications within 24-48 hours. Even if the Home did provide new medications 
within this time period, a serious question would remain as to whether providing new 
medications vwthin 48 hours (and refills in three days) satisfies the requhement to provide high 
quality primary medical care. 

Defendants' Allegation of Fact No. 25 

Normally, when a resident is ill and requu^s prescription medication, the 
physician will provide the proper dosage. 

Response: This allegation of fact is vague, ambiguous, and misleading. As discussed above, 

residents typically must wait for three days to receive new medications and the medication 

delivery system is prone to errors. See Response to Allegation of Fact No. 23. To the extent that 
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Defendants are asserting that a physician provides an interim dosage during the period prior to 
the prescription actually being filled, there is no competent evidence in the record to support 

Defendants' Allegation of Fact No. 26 

The resident's prescription will be electronically sent to WRAMC to be filled. 
Response: The factual allegation in paragraph twenty-six is not material to the Amended 
Complaint because it does not concern whether Defendants satisfied their duty to provide high- 
quality, on-site primary medical care. As discussed in response to Allegation of Fact No. 23, 
irrespective of how the prescription is sent to WRAMC, it still takes up to three days for new 
medications to be provided to residents and the system is prone to mistakes. 

Defendants' Allegation of Fact No. 27 

The Home has a fiUl-time pharmacy technician who fills the prescription at 
WRAMC and returns them to the Home for dispensing. 

Response: The factual allegation in paragraph twenty-seven is not material to the Amended 
Complaint because it does not concern whether Defendants satisfied thek duty to provide high- 
quality, on-site primary medical care. As discussed above in response to Allegation of Fact No. 
23, the Home does not provide new prescriptions in a timely manner, the system is prone to 
mistakes, and the pharmacy staff involvement is inadequate. 
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Defendants' AUeeation of Fact No. 28 

Residents of the Home have medications available to them after hours in the 
Community Health Clinic. 

Response: The factual allegation in paragraph twenty-eight is vague, ambiguous, and 

misleading. The Home does not provide residents with adequate access to medications after 

hours (or on weekends) in the Community Health Center. At most, the Home keeps a few over- 

the-coxmter medications in the Community Health Center. {See Rutherford Decl., 1 8, Murray 

Decl., H 4). The staff at the Home has acknowledged that the after hours medications are 

inadequate. When a resident who beUeved he was suffering a recurrence of a chronic condition 

requested medication on a Sunday afternoon, his request was denied and the nurse on duty 

advised him that the only medication that they carried was "stuff for headaches." (Murray Decl. 

H 4). The Home has long knovwi that it lacked the ability to provide new prescriptions to 

outpatients over the weekend, yet have failed to correct this gap in coverage. The system is also 

prone to error. See Response to Allegation of Fact No. 23. 

Defendants' Allegation of Fact No. 29 

1 8:00 a.m. when the 

Response: The factual allegation in paragraph twenty-nine is vague, ambiguous, and 
misleading. The Home does not provide residents vidth adequate access to medications after 
hours (or on weekends) in the Community Health Center. As discussed above in response to 
Allegation of Fact No. 28, at most, the Home keeps a few over-the-coimter medications in the 
Community Health Center. 
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Nor does the Home provide after-hours transportation to local pharmacies. Because 
prescription medications are not immediately available at the Home, and transportation to 
pharmacies is not provided, residents have formed a voluntary carpool system to obtain newly- 
prescribed prescriptions for fellow residents. The nurses at the Home routinely call members of 
the carpool to request that they drive to the pharmacy to obtain medication for residents on the 
day that it is prescribed. (Rutherford Decl. H 6). 

Defendants' Allegation of Fact No. 30 

X-ray and EKG services are provided at the Home through a contract with a 
private vendor. 

Response: The factual allegation in paragraph thirty is vague, ambiguous, and provides a 

misleading statement of the status of the availability of these types of services. The Home 

discontinued x-ray services in 2003 and contends that they were restored in May, 2005 by 

contracting with a vendor who comes to the resident's bedside or room. (See Cox Decl. 1 6(f)). 

Notwithstanding this announced change in policy, the Home still sends residents to other 

facilities for x-rays. On August 8, 2005, a resident who had dropped a heavy item on his toe 

went to the walk in clinic and requested an x-ray. He was informed that x-rays were not 

available on site and was instructed to go to Walter Reed for an x-ray. He arranged for his own 

transportation to Walter Reed to obtain the x-ray. (See Hill Decl., attached hereto, 1 4). 

Defendants' Statement of Fact No. 31 

EKG services are available in the Community Health Clinic when needed 
and are provided by private vendor. 

Response: Plaintiffs dispute that the Home provided EKG services when needed. For 

example, on May 5, 2005, a resident awoke with a fimny feeling in his tongue, left arm and left 
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leg. Concerned that he may have had a stroke, he went to see the nurses in the Scott Building. 
The nurses reluctantly agreed to give him an EKG. After obtaining his medical records, the 
resident went to the walk-in clinic at the Home. The doctor there suggested that he go to Walter 
Reed. No one offered to arrange for his transportation. The resident then got into his own car 
and drove himself to Walter Reed. He was admitted at Walter Reed and given tests, which 
revealed that he had suffered a mild stroke. (Fisher Decl., attached hereto, fl 3, 4, 5 and 6). 

Respectfully submitted. 



/s/ 



David H. Bamberger (D.C. Bar No. 362285) 

Syma Mirza (D.C. Bar No. 978858) 

DLA PIPER US LLP 

500 8th Street N.W. 

Washington, D.C. 20004 

Phone: (202) 799-4000 

Fax: (202) 799-5000 



J. David Folds (D.C. Bar No. 449791) 
McKenna Long & Aldridge LLP 
1 900 K Street, NW 
Washington, D.C. 20006 
Tel: (202) 496-7521 



Attorneys for Plaintiffs 
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^ ;^ J E S^. , AFRH Chief Operating Officer 
«.r*™.rt«^v.t«iS Fact Sheet No. 1 



Snbjeet: Ramon, InaccDrades and bcomplete Information 

AppIicabiUty: AFRH-Washington Resldenb 

' In recent months there seems to be a larger Oannonnal amount of nimors and 
inaccurate infonnation circulating the AFRH-Washington can^us. Rumors create ai 
enviionmoit of negativity and unnecessarily stress individuals vtiio hear these romot 

tiie following responses to spedfic rumors fliat have been brouj^t to my attention. 

1.J 



Resoottse; If tiie payroll deduction was approved tomorrow, I would be the first 
' person to welcome it with opat anus. However, when I (you) look at the histoiy of this 
initiative I (we) need to be realistic. Congress "authorized" the additional SO cent 
military payroll deduction increase as part of tile National Defense Autiiorization Act of 
19$S. However, during die eight year period following its "autiiorization" it has not been- 
"approved." My philosophy, as I have shared with each of you brfoie, is that I n£ed to 
take steps to control our own outcome. My staff and I need to explore and adopt 
initiatives tiiat will bring revenue into the Homes and ofi&et tiie $7M per year ftat tiie 
AI^H is not realizing from ^>iiroval of the proposed additional SO cent military payroll 
deduction increase. The AFRH Management Team must be good stewards of our 
resources. The Management Team needs to eliminate unnecessary expenses, stieamline 
opecatioiis and mate sound business dedsions that will positively impact our Trust Fund 
wifliout any degradation ofservice to our residents. Tlie AFRH Management Team is 
currentiy implementing a plan tiiat will get us exactiy where we need to go. The bulk of 
our plan is scheduled to be implemented over tiie next 1 8 mon&s. 

Since we cannot fimdraise like corporate America we only have a few choices to help us 
achieve our goal of achieving tiie level of financial stability we desire. Our options are: 

(1) seek appropriated fimds, which has been attempted before with no success; 

(2) increase residrait fees - vMA I choose not to do, or (3) seek opportunities tiiat will 
generate money for our Trust Fund, i.e., leasing of unused spaces. I believe we must "take 
tiiese necessary steps before tiie reality of die additional SO cent increase occurs. 
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1^. The AFRH management team plans to close the Washington Campus and 
ve all the AFRH- Washington residents to the Oul^it &cUity. 



nt team is nelling off gU the AFRH-Washiag^n 



ResDoiae: FALSE. The (mly land that is being sold at the AFRH- Washington 
campus is the 49 acre pansel of land which Congress instructed us to sell/lease as part 
ofthe National Defense Audmiization Act for 1995. We are in the final stages of 
sdling the 49 acres. Selling fins piopa^ will bring additional revenue into our Trust 
Fund and ensure a healthier financial fidure for the AFKH and its residents. No.otber 
land is being jdU at the Washington campus. 

' In order to bring additional revenue to the AFRH Trust Fund, which is not only my 
commitment to the residents, but also my reqwnsibility, I am explorii^ options to 
lease excess or underutilized buildings at the AFRH Washington campus. In addition 
to bringing in additional revenue, leasing excess buildings and spaces will create 
opportunities for the Home and its residents to interact with the local conummity 
organizations. Organizations who rent space fiom the AFRH will be responsible for 
paying utilities and paying all maintenance costs for the building(s) they occiqiy. 
Utilities and maintenance will be in aMtion to monthly rent fees. Having lessees pay 
for monthly rental fees, utilities and maintmance rdieves us fiom paving these 
eiQienses. We can then redirect fliefiinds we saved to other requirements. Thereal 
plus of leasing unused builcBngs is that vie gain oMttoned revenue, but the AFRH stttl 

(WTtf the ifm^m^fftfprQPfrtY thf MhOnglfftWf^on, 

Cunently we lease space to: The Army CotpsofEngineeis, the National Trust for. 
Historic Preservation, and the Smitfascmian Institution. We are cunently racploiing 
lease agreements with the CJiarter Sdiool System, the U.S. Vets Organization, the 



Response! FAUSE. Residents will continne to have access to the services of 
i}ualified doctors at AFRH. Residents wUl also continne to have access to doctors at 
the Walter Reed Army Hospital and the Veterans Adn' • ' " 
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Transportation to the Walter Reed Army Hospital will be eliminated. 

fALSE. 

AFRH residents are losing services. 

I FALSE. I am committed to i«otecting the cats and services you currently 

. receive. In fact as the CJiief Operating OfBca. mv goal is to improwng the level of service 
our residents receive. This goal wUI mot occur ovemigbt, but woridng with the AFRH 
Management Team we continue to make steady making progress on a daily basis. Itis 
inqwitant to note, however, that in oida to improve the service(s} residents receive, tfaoe 
m^ be a dhange in the meOiod of how services are delivoed. 



Resoonse: FALSE. It is true that the AFRH is planning to reduce the size of its civilian 
wodcforce, but our woikforce of the fiituie will still be mostly Federal civil servant 
employees. The AFRH Management Team is exploring having certain opraations sudi as 
food service and grounds maintamnce 0.e., snow tanoval, etc.) competitively ortsoureed 
(having private vendors bid to peifonn a given flinction). We will better be able to provide 
complete information to residents on what operations will be contracted out lata this year. 



Alfliougih there will be a modeiate amount of travel oqienses requited for Ms. Hatten to travel 
between bodi facilities, this is ^ less e]q)ensive than havulg two fiill time employees on the 
AFRH payroll doing the same job. Having one Administrator will also ensure consistency 
of services and the same level of food service quality at each Home. 
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Resnonse: TRUE. As ChiefOpetatiiigO£Bcer I have sdectedinilitaty members to serve 
as Deputy Directors at bo& tiie AFRH-Washington and AFKH-Oul^tt fiidlities. Having 
military Deputy Directors is consistent with flie guidance of the Katicraal Defense Author- 
ization Act for 2002. Additionally, smor members of file Department of Defense and the 
Depu^ Chie& of Staff for Personnel of die Military Services also s\^)orf our efforts m this 

CDR Paul Scares, USN, has been selected to be the Deputy Director of AFRH-Washington 
and LtCol Wendy Van Dyke, USAF, has been selected to be flie Dq)u^ Director of AFRH- 
Onl^jort CDR Scares vnll report in early August and LtCol Van D^ke wilt rqwrt in mid- 



Since residents of all Services reade at both cainpuses, I dedded to have an Air For^e 
membo: assigned to the Oul^xnt &cility and a Navy meniber assigned to the Washington 
bcili^. This mix will betta represent all Oe serviced population at both Homes. 

10. Xumor: The Ignatius Ouest House will no longer be available to guests visiting residents 
and there is a plan to lease the Ignatius to an organization who deals with rdiabilitation of 
drug nsos. Tlie mdividuals vdio are being rehabilitated will have fiill range of movement on 
our campus and will potentially be a threat to the currait restdraits. 

MesBonse: It is TRUE that the Ignatius Quest House will no longer be available for guests 
visiting AFRH-Washington residoits. We are, however, making available 1 rooms available 
to visiting guests in the Scott Building which will replace Ae lost spaces at the Ignatius Ouest 

It is also TRUE that we are entettaming a short-term pilot project witii an organization called 
aouAreak, DC. IXC, who will house 24 of flieir residents in the Ignatius Guest House 
spaces, llie AFRH Trust Fund would receive a set montiily rent fiom Cloudbteak, DC, LLC, 
and they would be responsible for utilities and any requued nuuntenance. Agam, this is a 
lease arrangement only, tiiB AFRH will still own tin Ignatius Building and the tend that 
tenatius sits on. I would just like to mention that it currattly costs approximately S170,000 a 
year for AFRH to operate flie Ignatius Ouest House. Howfevw, vre only received $90,000 in 
incoming revenue (rental fees). This leaves a deficit of $80,000 which is currotfly paid out of 
flieTrustFund. This is not good business, and v»e need to turn it around. Byleasingthe 
Ignatius vre will have a cost avoidance of the $80,000 (previously taken out of the Trust 
Fund), plus our goal is to actually realize a positive cash flow fiom this initiative (future tent 
to be paid by leasee). 

!t Cloudbreak. DC. LLC. movides services to vetaans who are 
BdtoCloudbreakbya 

„^-^ jn program. AJl of 

thdr residents have significant clean/sober time - most an average of 12-18 months, or 
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longer. Most of Cloudbreak's residents are woridng and pay 30% of their monthly income 
to Cloudlnealc. These residents do not have a fieeride. The Cloudbreak coordinator states 
that tfa«r residents are exdted about helping to build a good program and understand dw 
need to set a positive exanq>le. They reaUze that overcoming pre-conceived ideas about 
diem will be a challenge. The coordinator also offers that these veterans should be 
considered veiy stable individuals. Cloudbreak will have 24 hours a day, 7 da^ a week 



Response: TRUE. The AFRH Management Team is in formal negotiations with the DC 
Chatter School system. There are actually two schools vriio will conqiose the Charter 
Sdraol, Tii-Community, DC Prep. Iliese schools are interested in the Giant Building (which 
has set vacant for many years), and the former Security Office Building (security team has 
relocated to basement of Sherman Building). Leasing space to the Charta School Systran 
also creates a positive revenue source for the AFRH Home. R^nesentatives of die AFRH 
and the Charter School System are currently meeting to discuss how thfs initiative can be 
in^lemented here at AFRH-Washington, as well as iron out all the outstanding issues 
surrounding a venture of this type. A Charter School presence could occur as early as this 
Fall. 

Properly managed, we believe these tenants will pove to be an asset to our campus vice 



12. Rumor: Management is doing nothing to get a Dental Hy^oiist hired. 

Response: FALSE. Althoi^ we have had some &lse starts (i.e., a vay limited numba 
of applicants and q)plicants who did not meet specified criteiia) we are now confident that 
we vrill have a full-time Dental Hypenist hired during fliemondi of July (report date will be 
late July/early August 2003. 



Timothy C. Cos/ 
Chief Operating Officer 
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MARTIN CODY, etaL 



) Ctvil Action No. 05-1041 (RJL) 



DECLARATION OF HOMER RDTHERFORD 

1 . My name is Homer Rutherford. I am over 1 8 years of age and have personal 
knowledge of Qie facts set forth herein. 

2. I retired fixjm the United States Air Force in 1969 as a Senior Master Sergeant 
with 23 years of active-duty service. I have been a resident of the Armed Forces Retirement 
Home in Washington, D.C. (the "Home") since June, 2002. I am a member of the Home's 
Resident Advisory Committee. 

3. During the last few years, there has been a noticeable decline in the quality of 
medical care available to residents at the Home. In February, 2005, 1 met personally with 
representatives of the Department of Defense to raise specific concerns about the medical care at 
the Home. On March U , 2005, we received a written response from the Department of Defense. 
The Department of Defense made no commitment to make any changes in response to our 

4. Previously, the Home maintained a pharmacy where residents could obtain 
prescription medications the same day that they were prescribed. This service is no longer 
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available. Now, most prescriptions are filled at Walter Reed Anny Medical Center. Unless fte 
resident goes in person to pick up the prescription, it typically takes three days to receive them. 
The only transportation tiiat the Home provides is a shuttle service to Walter Reed, the VA 
Hospital, and Washington Hospital Center, with limited hours, fc many cases, the limited 
transportation provided is not an option for residents who are feeble, ill, or confused. When a 
prescription cannot be filled at Walter Reed, residents obtain the prescriptions at local 
pharmacies. The Home does not provide ta-ansportation to tiie local pharmacies. 

5. The pharmacy services at flie Home have been inadequate for me. When I was 
diagnosed with pneumonia in 2004, 1 was prescribed oxygen and an antibiotic and told tiiat I 
needed to take them immediately. The Home did not have the oxygen. As I could not get it that 
day, I borrowed oxygen and equipment from another resident. The staff advised me tJiat I would 
need to get someone to take me to Walter Reed to pick up the medication, or I would need to 
wait for three days until they could have it delivered to me. I had someone pick up the 
prescription for me at Walter Reed. 

6. Because the Home does not actually deliver prescriptions to the residoits on the 
day they are prescribed, last year I joined with a number of residents who own care to form a 
volunteer carpool system to pick up prescriptions for residents who rcquhre then- medicine 
immediately. When residents require emergency medications, a nurse from the Community 
Health Center calls one of the members of the carpool group. The driver will then pick i^ the 
resident patient (or their identification card) and drive to Walter Reed (in his personal car and at 
his personal expense) to obtain the medication for the resident. The nurses typically call once or 
twice a week for this voluntary service. The nurses have continued to call for this service 
throughout the summer of 2005. 
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7. When the volunteer drivers foimed this caipool group, Ms. Mimi Rivldn, a 
resident who served as the Chair of the Residents' Advisory Committee (flie "RAG"), went to the 
ombudsman at the Home and requested that the caipool group be organized through the RAC. 
She was told by the ombudsman that it could not be organized through the RAC because of 
liability concerns. 

8. Recently, the Home's Chief Operating Officer issued Fact Sheet Number 10 on 
the subject of after hours transportation and medications. This fact sheet states that the Home 
maintains "medications" on-site for emergency purposes. This is an ovastatement and does not 
fairly describe the situation. The nurses have informed residents that the Home only maintains a 
few over the counter medications for such purposes. The same fact sheet asserts that the Home 
provides after-houis, non-emergency transportation services for residents. This st 



9. Another fact sheet (Fact Sheet No, 8) describes the policy for obtaining medical 
services after hours at the Home. In practice, if a resident requires medical assistance during the 
middle of the night, flie resident is instructed to call (he Security Siqjervisor (not a licensed 
health care provider), who will call the nurse on duty and between the two of them they make a 
determination as to whether 911 should be called. If they call 91 1, an ambulance comes to take 
fbe resident to the emergency room at an off-site hospital. The Home does not pay for the 
emergency transportation. Residents have frequently been billed hundreds of dollars for this 



1 0. Fact Sheet No. 8 also states Omt the dental clinic was relocated to Independent 
Living to provide "enhanced and more accessible dental services." The clinic is tiny. In feet. 
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when it was built a wheel chair could not fit through the door or around the dental chair, 
although it has now been corrected, 

I hereby declare and a£Eirm, subject to the penalties of perjury, that the foregoing 
statwaent is true and correct. 
Dated: September ^/_, 2005 
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MARTIN CODY, etaL 



) CtvU Action No. 05-1041 (RJL) 



DECLARATION OF WILL IAM A. MURRAY 

1. My name is William A. Murray. I am over 18 years ofage and have personal 
knowledge of the facts set forth herein. 

2. In December, 1972, 1 retired from the United States Air Force after 21 years of 
sarice, including a tour of duty in Vietnam in 1967. I have been a resident at the Aimed Forces 
Retiremrait Home in Washington, D.C. (the "Home") since 1980. 

3. I suffer from several medical conditions and am 1 00% disabled. Among otba 
things, I have been diagnosed with chronic prostatitis. On Sunday, August 14, 2005, 1 was 
suffering symptoms indicating a recurrence of prostatitis. As I believed that I needed immediate 
treatmrait to prevent the onset of this condition, I went to the Home's nursing station at about 
noon, rqiorted my symptoms, and asked to see a physician. The nurse advised me that there was 
no physician on duty. 

4. I repeated to the nurse that I suffered from chronic prostatitis and believed that I 
needed antibiotics. She responded by saying that the only medication that they carried was "stuff 
for headaches." I then requested transportation from the Home to Walter Reed Army Medical 
Center so that I could receive treatment The nurse responded that there was no available 
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transportation at flie Home and that I would either need to anange for my own transportation oi 
wait for ttie next day's regularly-scheduled bus to Walter Reed. 

5. Previously, the Home had a 24 hour treatmrait room that was staffed by 
emergency personnel. There was always a physician on duty and on site at the Home. If a 
resident had an emergmcy medical condition, this medical staff was available to come to the 
resident's room 24 hours a day. The Home also had two ambulances that it used to transport 
residents, when needed, to other feoilities. These services are no longer available. 

6. During the last few years, I have observed a serious decline in the quality of 
medical care for residents at the Home. 

I hereby declare and afBrm, subject to the pmalties of peajury, that the foregoing 
statement is true and correct. 



Dated: September ^ / . 2005 
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MARTIN CODY, etal. 



) CivU Action No. 05-1041 (RJL) 



DECLARATION QP BENEDETTO SENg 

1. My name is Benedetto Reim. I am over 18 yeatsofage and have personal 
knowledge of the facts set forth herein. 

2. I am retired fiom the United States Air Force. I served three tours of duty in 
Vietnam. For the last five years, I have resided at the Armed Forces Retirement Home in 
Washington, D.C. (the "Home"). 

3. I have had several health problems that required attention at the Home. I have 
high blood pressure and high blood sugar. Previously, these conditions were monitored under 
the care of Dr. Ko. After she resigned earUer this year, I have not been assigned a new 
physician. When I require prescription medications, I go to Walter Reed Army Medical Center 
or to the Veterans' Administration Hospital to get them filled. 

4. Earlier this year, I went to see flie Home's dentist. Dr. Tilhnaji, for a check up and 
to get my teeth cleaned. Dr. Tilhnan advised me that I had a molar that needed to be extracted. 
Previously, tiiis type of service was provided at the Home. When I asked her to extract the tooth 
for me. Dr. Tillman said she was too busy and refiised to provide the extraction. 1 had to go to a 
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private dentist downtown to get flie molar removed and two in^lants. This cost me $5,400 out- 
of-pocket. 

I hereby declare and affirm, subject to the penalties of perjury, that the fo 



Dated: September /AA . 2005 



7>/,.n 
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AFRH AFRH Chief Operating Officer 
-.^.iSSSSS.^ Fact Sheet No. 8 



SBbJeel: AntH-WaiUnctonHealtiicanSmiea ' 



lis tatod^endentUviag receive chock-qa ■when leqoestBd by 

■i^jpombnent Dental CaiBispcovidedMiazoutiiiebasisfiirAs^fltBdaiidLongTenn 
Coeieaidents. Emetgew^ walk-in dink is handled eveiy morning on a daily ba^ To 



i: IheMbitoatyiiaeviou^oa-sits at AFRH, WIS never a tine mortaaiy 

Jiecqnl^IityofeadxdmingorraeDiatbigliadies. BodiesweretakeDtD 

local nioilaaries and pitpaied fb: bmial and flieo t^nqmited hack 10 

refiigeiated cooler imlil time of bmial. IhfliBfannermodel.AI'RHslaffmembeiBactedaidy 

as Udennediaiies, diey irae not (zedenGaled or ikxased mottieians. Cmicotly deceased 




N'dgfaboiean. Meacationscanelnunit-^osepadcagbigiirini^Fiavite 
■dmjtriibationsyrtem. Residents' lut^raaitalinsoranoelsbilledfiirftsmedleatioDs 

■* " .J— _j ..-— ^t 'anenlal insurance are 



■BmitmentRBom : UntU 2003 die holla's Matmeut room was stafifod by a physician 24 
honisaday. Cmnndy, a Jilqfsidan is assigned to die OommnnityHeaidiCfinie, Monday 
fluoi^Riday.fiDm 7:30am until 12 noon to see all walk-in residents. Ihere are scheduled 
qipcAilmenlsfiDm 1:00pm Id 4K)0pm. AfierhoursangistendnmseisondDty.hifliB 
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HeaUi Centst. fiom 4:00 pm nntil 12 addnigiilvto 

ie>]deotarGalb911. ]hcueofiaemngcai9:i«->A(iitiieBoft)i«diiBordieatpdii, 
lesUeatsaieeiicoiingodtocaligilaiidiiatimitfbrtlwiiiiige. A provider ixxH^U between 
fliBliaDn<>f4:00iimimtiI7:30ain«eveo<lqnaweelcfbreaasiiItati(mmflitheiiiin6 After 
miduiiiU s Ksgbtaed Nrnie b andlable 



X-Bi^eqidpment Itwudeteimineditaittimeaiatflieeqi4meiitwisveiyold.i!(»ldiiiit 
liet9iiied,anilwuiinsafe. Itwasfiftflatddsoutdaledeqmpmeatpqteo&llymaaBBaldi 
bazaid to lesidBDts and staff. Dudng the tmuitioaFedodX-aQr services contmned to be 
avaaableatWaUerReedaiidfteVA. Since Mqrl, 2005, X-nqr services are provided by a 
omtiactvaidorwfaocomBStoaieiesideDfsledsldearzoam. tlwieddenfsinsunincels 
.. unedforthesovicesandtesevtedonatbBveiasuranGeaiepndfirbjrthBlnme. MO 
8(nriGesare«vailaUe,iqxmiAysidan'siequesl;aDdarepiOTidsd1qrtlieliiHne. Residents 
vrtdi chest piin are inmiediatBly sent to dK Emogency Room. 

BaeeBtHenovflon: Ve have also noovatBdapaceln die Scott Building (geogia|Aie 
ter for our resident populaliao in iodqaident Uving) to consoUdate Deatisliy, 



If you missed die grand openhig of «be newOental Clinio and the Qptometiy 

Oiaic located hi dK Scott Building, ideasetalEB afevr minutes and pay a visit to these 

i-flwyatestate-of-flie-artandhwebeendeaigDed^edficaliyferyou. The 



services to each resident 



Tlmodvt-Ci 
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MARTIN CODY, etaL 
PlaintifTs, 



Civil Actioli No. 05-1041 (RJL) 



meTTAWATION OF MIRIAM C. RIVKIN 

1. My name is Miriam C."Mimi"Rivkm. I am over 18 years Of age and have 
personal knowledge of the Sets set forth herein. 

2. iservedasairfvatein'flieU.S.AnnyAirCoipsdurii^WorldWarn. Iserved 
ftom 1943 to 1945, including a period in the China/Burma/India theater headquarters in 1944-45. 

3. Since September, 1997, 1 have lived in flie Aimed Forces Retiiemeat Home in 
Washington, D.C. I have twice served as the Chaiimanofthe Resident Advisory CouncU 
("RAG"), most recently &om 2004 to 2006. 

4. During my time as a residrait at the Home and through my service on the RAC, I 
have become familiar vrith the health care services provided at the Hwne. 



Jjhysician and open for Independent Living residents 24 liOurs a day. This centralized treatment 
roorh facilitated the coordination of all medical care - on site and ofif site - for the residents. The 
Home also had an ambulance that was used to transport residents, vAssa needed, to o&er 
facilities. These services have been eli 
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6. Although a idiysidanm^^ be designated 8S "on call'' after the tegolv hoars at the 
Conuntmity Health Clinic, this physician does not actiiaUy see residents or speak with residents 
if they require medical attention during ni^ts or weekoids. If a resident in Indepoident Living 
requires medical attention diaing Hie mglte, the resident must contact the security guard who can 
call a nuise&om the Long Term Care iacility or Assisted Living. This nurse may q)eak with the 
on call physidaii, but the on call physician will not actually see or speak with flie resident v*o 
has requested medical attention. The Security guardm^ also deteimineifit is necessary to call 
a nurse- or if one is not available the may elect to call 9 1 1 . 

7. The dental clinic at the HomiB has walk-in hows on Mondays, Tuesdays, 
Thursdays and Fridays in the morning. It is not op<m on Wednesdays, weekends, hoUdays, or 
other days wiien the single dentist on staff is unavailable. 

9. In April, 2008, 1 made a number of inqumes to the Ombudsman at the Home 
about the medical services available. I received a writtai response ftom to Ombudsman. A 
copy of that response is attached hereto as ExhiMtA. 

I hraeby declare and afSrm, subject to the penalties of perjury, fliat the foregoing 



Dated: June P^ . 2008 



/ku<^cv^(3. Vy^~^ 
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24 April 2008 

RE: Re^onse to Mimi Rivkin's Inquiry. 



1 . Our providers all take call on a rotating basis. They do not live on the premises. 

2. There is no On-Call Dentist nor does the law state vre have to have one. If a 
resident has pain the on-call physician will be called or the resident can go to the 
Emergency room for pain medication. The resident will then be seen the 
following moming in the walk-in Dental Clinic. Most dental issues are chronic 
and do not constitute an emergency. 

3. The Dental Hygianst's name is Barbara Glasco and has been an employee at the 
AFRH since 9 December 2007. 

4. Dr. Sissay Awoke is the back-up for all on-call providers. If Dr. Sissay is not 
available another physician is assigned. 

5 . There are 4 Medical Doctors and 3 Nurse Practitioners, on duty, ficom 7;30ara to 
4:00 pm Monday toough Friday. 

6. One provider is On-Call after hours with a back-up. 

7. There has been no need for the On-Call provider to "attend" a resident after hours. 
If the resident requires emergency care he/she is scait to the Emergency Room via 



Regarding the following information: 

Dr. Sissay Awoke is the Medical Director who is also the physician for LaGarde 4. 
He has clinic hours Wednesday afternoon and Friday moming. 
Dr. Sissay also takes call, on a rotating basis, along with the other providers. If 
Dr. Sissay is not available another physician is assisted. 
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MARTIN CODY, et al. 
Plaintiffs, 



) Civil Action No. OS-1041 (RJL) 



Defendant. 

SUPPLEMENTAL l lEri ARATION OF Hi 

1 . My name is Homer Rutherford. I am over 1 8 years of age and have persona 
knowledge of ihe facts set forth herein. I give this Affidavit to supplement the Affidavit ths 
submitted previously in opposition to Defendants' initial Motion to Dismiss or, fa The 
Alternative, for Summary Judgment. 

2. I retired from the United States Air Force in 1969 as a Senior Master Sergei 
with 23 years ofactive-duty service. I have been a resident of the Aimed Forces Rs 
Home in Washington, D.C. (the "Home") since Jane. 2002. I 
Resident Advisory Council. 

3. I am familial with the practices at the Home regarding transportation services for 
residents. While the Home does provide a shuttle to Waller Reed Army Medical Center, the 
Veterans' Administration Hospital, and Washington Hospital Center during the daythne from 
Monday to Friday, the Home does not provide any scheduled transportation services to these 
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4, I am also familiar with the practices at the Home with respect to filling 
prescriptions for residents. This familiarity derives, in part, &om several recent 
have had with the assistant director at the Home regarding problems encountered by residents in 
taving prescriptions filled tmder the existing process in which the prescriptions ate fiUed at 
Walter Reed and then made available to the resident at the Home. The existing practice at the 
Home remains the same. The Home does not provide a same day presciiption service for 
residents. Typically, the process of having a prescription filled takes from three to five days, and 
in some cases longer. 

5. In the last few months, I have had a need for dental services at the Home. In 
December, 2005, 1 asked for an appointment in order to get my dentures lelined. I was informed 
that the next available appointment was February 8, 2006. In early January, 2006, my ifper _^ 
denture plate broke. At my appointment on February 8, 20O6, 1 asked for new dentures. The 
dentist infoimed me that it could not be done because they were too busy. I was instructed to 
come back in May, at which Ume they would fit me for new dentures and order them, after which 
It would take approximately three months for them to airive. 

1 hereby declaim and affirm, subject to the penalties of perjury, that the foregoing 



Homer Rutherford jj 
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AFRH AFRH Chief Operating Officer 
Fact Sheet No. 10 



After Hours Transportation! 



;y transportation will be avail- 



_ in until 8:00am. This service will be 
available Monday through Friday, weekends and holidays. If you need non-emergency 
transportation, in the middle of fte night, you must call Security on »3111 . Security 
will notify the supervisor on duty. The supervisor will come to your room to evaluate 
tte situation and determine if you cxi be transported via regular transportation or if 
"91 1" needs to be called. If you are unable to get transportation back from the acute 
care hospital, call Security on (202') 730-3111 and we will send a van to pick you up. 
The name of the company who will be providing after hours non-emergeny transpor- 
tation services is "Dependable." 

After hours non-emergency transpottation will cover transportation to the 
Walter Reed Army Medical Center, the Veteran's Administration , the 
Washington Hospital Center and Providence Hospital. Please note that this 
service is for non-emergency needs that occur between the hours of 8:00pm and 
8:00am. There is no cost to the resident for this transportation. 

After Hours Medications: 

Effective immediately AFRH- Washington residents will now have 
medications available to them after hours in the Community Health Office. The 
corimiunity health nurse will call the physician on-call should you become ill after 
hours, weekends and holidays. Medications will be available during the hours of 
4:00pm and 8:00am when the clinics are closed. There is no cost to the resident for 
these medications. 

We, are committed to providing the best level care and service delivery to our 
residents. If you have comments or questions, please contact Or. Linda Rader, PhD 
on (202) 730-3323. . fl /• r 

Timothy C. Cox 

Chief Operating Officer 
Distribution: 
AFRH-W Residents and Staff 
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MARTIN CODY, etiL 



in No. 05-1041 (RJL) 



PgaABATlQW QF EVgENP WHLh 

1 . My name is Eugene Hill. I am over IS yeais old and bave personal knowledge of 
the facta set forth herein. 

2. I retired from the military in 1969 after serving nearly twmty years in the United 
States Army and the United States Navy, I served in tte Korean Y/ar and served two nine-month 
tours of duty in llie Vietnam War. In March, 2004, 1 became a resident of the Aimed Forces 
RetiremmtHome in Washington, D.C. (the "Home"). 

3. I generally do not require the use of the medical services at the Home as I prefer 
to use herbal and natural remedies fisr illnesses and other medical needs. I am, however, aware 
of the medical services available at the Home. 

4. On one recent occasion, I did seek medical assistance at tliB Home. In early 
August, 2005, 1 dropped a heavy steel door on my toe. Concerned that my toe may have been 
broken, I went to sick call at the Home to request an x-ray. I was advised that I could not gd an 
x-ray at the Home, but that I could go to Walter Reed Army Medical Center to get an x-ray on 
my toe. I went to Walter Reed to get the x-ray. 
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I hereby declare and affirm, subject to the penalties of peijuiy, that die foregoing 



d; Septgnber ./y . 2C 



Jhm 
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MARTIN CODY, etaL 
Plaintiffs, 



Civil Action No. 05-1041 (RJL) 



Defendants. 

DECLARATION OF WALT FISHER 

1. My name is Walt Fisher. I am over 18 years ofage and have personal knowledge 
of the fects set forth herein. 

2. I retired fiom the United States Air Force in 1974. Since 1984, 1 have been a 
resident of the Armed Forces Retirement Home in Washington, D.C. (the "Home"). 

3. When I woke up on May 5, 2005, my tongue, left arm, and left leg all felt funny. 
I was concerned that I may have had a stroke. I went to see the nursing staff at the Scott 
Building at the Home. I told the nurse my symptoms and asked for an EKG. At the time, the 
nurse was preoccupied with delivering a shipment of blood to Walter Reed Army Medical 
Center. She reluctantly agreed to give me an EKG. 

4. After the nurse gave me the EKG, I picked up my medical records and went to the 
walk in clinic to see the doctor at the Home. I had to wait for a number of people who were 
ahead of me. The doctor reviewed the EKG and suggested that I go to Walter Reed. 

5. No one offered to arrange for transportation for me to get to Walter Reed. I got 
into my car and drove myself to Walter Reed. 
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6. I went to Walter Reed and given additional tests, which confirmed that I had 
suffered a mild stroke. I checked into Walter Reed and remained overnight. 

7. The treatment that I received in May, 2005 is voy different from the treatoent I 
received at the Home after I suffered a heart attack in 1985. At that time, I received excellent 

I hereby declare and afiSrm, subject to the penalties or perjury, that the foregoing 

Dated: September J^ . 2005 
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MARTIN CODV.e 



) CivU Action No. 05-1041 (RJL) 



DECLARATION OF JUDY TSUKANO 

1. My name is Judy Tsukano. I am over 18 years of age and have personal 
knowledge of the facts set forth herein. 

2. My husband, John T. Tsukano, was a veteran of the United States Army. He 
served as an infantryman in the European Theater during World War 11, and was awarded a 
Purple Heart. In July, 1999, John moved into the Aimed Forces Retirement Home in 
Washington, D.C. (the "Home"), where he lived imtil his death on July 20, 2005. During that 
period, I visited him at least once a week, usually on Saturdays. 

3. John suffered from dementia. Shortly after he entered the Home, he was moved 
into the dementia ward in the Pipes Building. 

4. For the first few years that John was in the Home, I was happy with the care that 
he received. More recently, the quality of care has declined. InNovember, 2004, John had an 
illness that required pain medication. I met with the physician on duty, who assured me that he 
would examine John and orda- the medication necessary to give him relief from his pain. When 
I visited John the next day (day two), I learned that lie was still suffering and had not received 
pain medication (other than over the counter medication, which was inadequate). Because of his 
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allergy to codeine, the phaimacist was unable to fill his prescription without an override fiom the 
physician on duty. The physician on duty decUned to give that instruction or to prescribe a non- 
codeine pain medication and referred the matter to Dr. Lopez, the physician who would be on 
duty the following day (day three). The following day (day three), I spoke with Dr. Lopez, who 
assured me that he would examine John and, if necessary, order a stronger pain medication than 
the over-the-counter drugs he was receiving. I did not hear back &om Dr. Lopez, When I called 
the next morning (day four), I was incorrectly informed that Dr. Lopez was no longer taking care 
of patients on John's floor. John still had not received the necessary pain medication and his 
pain continued until weeks later when the cause was diagnosed by the doctors in Urology at 
Walter Reed Medical Center. John had kidney stones that had migrated to his bladder. 

5. In February, 2005, John was moved fix)m the Pipes Building to the fifth floor of 
the LaGarde Building in the King Health Center. By this time, John was imable to feed himself 
and had to be hand fed by a care provider. 

6. On Saturday, February 12, 2005, 1 went to visit John in the LaGarde Building, 
When I arrived, I could not find a nurse or any staff persons on John's hall. I searched for the 
nurses and eventually found that all of the nurses and aides were in the break room. Before I left 
that day, two of the nurses suggested that I hire a private duty nurse to care for John during the 
day shift. I inquired about doing so, but did not have the financial resources to pay for a private 

7. John lost a significant amount of weight when he was on the fifth floor in 
LaGarde. On March 21 , 2005, 1 took John for his regularly-scheduled appointment in the 
Urology Center at Walter Reed Army Medical Center, where he was scheduled to undergo a stint 
exchange, a procedure that he had undergone periodically for years. The physician at Walter 
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Reed was very familiar with John and his condition. After the procedure, the physician came to 
speak with me and commented that the stint was encrusted with stones and that it would not have 
been so encrusted if John were receiving proper hydration. 

8. In April, 2005, John's son arranged for him to be returned to the dementia unit, 
which had been moved to the second floor at LaGarde, where he would be with the staff that was 
familiar with his condition and needs. During one of my subsequent Saturday visits, one of the 
nurses commented that John was "the only one to come back to us." When I asked what she 
meant, she stated that four or five other men had been moved to LaGarde's fifth floor at the same 
time as John and that all of the others had passed away. 

9. On July 12, 2005, 1 received a call fix)m an emergency room physician at the 
Veterans' Administration Hospital. John had been brought in by ambulance fi:om the Home. No 
one at the Home called me to advise me of flie situation (even though I had provided them with 
my contact information on multiple occasions and had asked to be informed if there were any 
changes at all in his condition). Immediately after receiving the call, I went to the hospital to see 

10. The emergency room physician informed me that John had developed gangrene 
due to peripheral artery disease and that his foot would need to be amputated. Previously, no one 
at the Home had informed me that John had gangrene. When I met with the surgeon, I leamed 
that, by the time John was sent to the VA Hospital, the gangrene had aheady invaded his entire 
body and that, even if his leg was amputated above the knee, his situation was still life 
threatening. After conferring with several doctors at the VA Hospital, I decided not to authorize 
the amputation. The following day I met with more doctors fiom the outstanding Palliative Care 
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team at the VA. John was provided with pain medication (morphine) and made as comfortable 
as possible. He died on July 20, 2005. 

1 1 . During the time that John was a resident at the Home, I observed a general decline 
in the quality of the care and the facilities at the Home. More and more of the services at the 
Home were being contracted out instead of being handled by regular employees. The decrease in 
the quality was readily apparoit to me. The quality of food went down, and I was told by the 
staff on John's floor that trays had arrived with undercooked chicken and raw eggs. Fewer 
people had to handle more tasks and the new people didn't seon to care as much as those who 
had left. One staff member who had cared for John and rec^tly resigned told me in confidence: 
"Judy, I just can't take it anymore." 

12. John did not receive the health care that he required and was promised to him at 
the Home. When John was placed in a wheel chair, I was promised physical therapy which 
would allow him to retain enough mobility to allow him to stand and be transferred &om his bed 
to the wheel chair. He did not receive the physical therapy, and subsequently lost the use of his 
feet and was bed bound. 

13. The wheel chairs available for the residents on John's hall were not maintained; 
many were missing arm rests or foot rests, and the wheels didn't operate properly. I had to 
arrange for a private wheel chair for John. In the I^Garde Building at King Health Center, the 
air conditioner did not regulate the temperature properly, and it was frequently very cold inside, 
regardless of the temperature outside. On at least one occasion, I saw a staff member wrapped in 
a blanket as she went about her duties on the ward which housed elderly residents with dementia 
and, commonly, poor blood circulation. 
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I hereby declare and affinn, subject to the penalties of perjury, that the foregoing 
statement is true and cotrect. 

Dated: September H . 2005 

JudyTsukano ^ C) 



